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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s 2004
Federal income tax of $3,550. The issues for decision are
whet her petitioner is entitled to claimdependency exenptions for
two mnor children for taxable year 2004, and whet her petitioner
is also entitled to claimchild tax credits with respect to those
children for the year in issue.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and attached exhibits are incorporated
herein by this reference. At the tine the petition was fil ed,
petitioner resided in Tomah, W sconsin.

Petitioner and Lynn W Keene (Dr. Keene) were previously
married. Three children were born of the marriage: A K, B. K
and MK ! A Judgnent of Divorce (Judgrment) was entered in the
Crcuit Court, Famly Court Branch, Mnroe County, Wsconsin, on
February 8, 2001. The Judgnent incorporated a Marital Settl enment
Agreenent previously entered in the circuit court on February 1,
2001.

The Marital Settlenment Agreenent provided that Dr. Keene
woul d have primary physical custody for all three children, with

petitioner having biweekly visitation consisting of 3-day

! The Court uses initials when referring to mnor children.
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weekends. The parties agree that Dr. Keene was the custodia
parent of the mnor children at issue during the taxable year
2004. Pursuant to the Marital Settlenent Agreenent, the Judgnent
ordered that petitioner pay 29 percent of his inconme to Dr. Keene
as child support.

Wth respect to the issue of which parent would claimthe
chil d dependency exenptions, the Judgnment, in pertinent part,
provi des as foll ows:

SECTION VII. TAXES.

A. The petitioner, R chard Keene * * * shall have the
right to claimthe child AK * * * as a dependent for
federal and state inconme tax purposes provided that one or
both parents fulfill the tax code requirenents for claimng
a dependency exenption. Petitioner’s right to claimthe

child as a dependent is dependent upon himbeing current and
in conpliance with the support provisions of this agreenent.

* * * * * * *

The petitioner shall alternate the right to claim

M K. as a dependent for federal and state incone tax

pur poses provided that one or both parents fulfill the tax

code requirenents for claimng the dependency exenpti on.

Petitioner shall claimMK in even nunbered years.

Petitioner paid $14,891.25 in child support to Dr. Keene in
2004. This total comports with the anmount that petitioner was
ordered to pay (29 percent of incone) in the underlying Judgnment.

Petitioner tinely filed his 2004 Federal incone tax return
cl ai m ng dependency exenptions with respect to the m nor
children, AK and MK, and two child tax credits. Petitioner

attached to his 2004 Federal income tax return a Form 8332,
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Rel ease of Claimto Exenption for Child of D vorced or Separated
Parents (Form 8332), which was not signed by Dr. Keene, the
custodial parent. |In the notice of deficiency, respondent
expl ained that he was disallow ng petitioner’s clainmed dependency
exenptions for A K and MK on the grounds that another taxpayer
had al so cl ai ned the dependency exenptions for themfor the 2004
taxabl e year. Accordingly, respondent disallowed petitioner’s
cl ai mred exenptions and correspondingly disallowed petitioner’s
claimed child tax credits.

Prior to the filing of his 2004 return, petitioner attenpted
to have Dr. Keene sign the Form 8332 for taxable year 2004.
Petitioner sent a copy of Form 8332 to Dr. Keene, asking her to
conplete and sign it. She allegedly refused to do so. Problens
arose between petitioner and Dr. Keene regarding the
interpretation of sone of the ternms of the Marital Settl enent
Agreenment. Petitioner then filed a Mdtion for Renedi al Contenpt
inthe circuit court to enforce, anong the other provisions in
the Marital Settlenment Agreenent, his entitlenent to claimthe
dependency exenptions with respect to AK and MK, in those
years in which petitioner was entitled to claimthe exenptions.
By oral decision dated July 22, 2003, which is reflected in the
proceeding’s transcript, the circuit court held that petitioner
was in conpliance with his child support obligations as provided

under the Judgnent, and that he should be entitled to claimthe
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dependency exenption for A K for the taxable years in question.
Petitioner believed that because the circuit court made this
ruling with respect to his entitlenment to claimthe exenption for
A K in 2003, he accordingly should be entitled to claimboth
exenptions for taxable year 2004.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helvering,
290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)
provi des the general rule that the burden of proof shall be upon
the taxpayer. In certain circunstances, however, if the taxpayer
i ntroduces credible evidence with respect to any factual issue
rel evant to ascertaining the proper tax liability, section 7491
shifts the burden of proof to the Conm ssioner. Sec. 7491(a)(1);
Rul e 142(a)(2). Petitioner did not argue that section 7491 is
applicable in this case, nor did he establish that the burden of
proof should shift to the respondent. Petitioner, therefore,
bears the burden of proving that respondent’s determ nation in
the notice of deficiency is erroneous. See Rule 142(a); Welch v.

Hel veri nq, supra at 115.

Section 151 all ows deductions for personal exenptions,
i ncl udi ng exenptions for dependents of the taxpayers. See sec.
151(c). Section 152(a) defines the term “dependent”, in

pertinent part, to include a son or daughter of the taxpayer over
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hal f of whose support for the cal endar year was received fromthe
taxpayer. Section 152(e) carves out a special exception to the
af orenentioned in the case of parents who are divorced or
separated. Sinply put, section 152(e) provides that the parent
having | egal custody of the child (a.k.a. the custodial parent)
at issue is entitled to claimthe dependency exenption deduction
for that child unless the custodial parent has validly executed a
witten release of his or her right to claimthe deduction as the
custodi al parent of record. Sec. 152(e)(1) and (2).

The parties agree, and the record is clear, that petitioner
was not the custodial parent of either A K or MK during the
year in issue. Accordingly, our only inquiry is whether Dr.
Keene validly executed a release of her right to claimthe
deduction as the custodi al parent of record.

Petitioner argues his entitlenment to the dependency
exenption deductions because the aforenentioned Judgnent affords
himthe right to claimA K as a dependent so long as he is
current in his child support and health i nsurance obligations,
and gives himthe right to claimMK. in even years, again, so
long as he is current in his child support and heal th insurance
obligations. The record is silent as to any evidence contrary to
the fact that, during the year in issue, petitioner was conpliant
with these obligations; however, although the Judgnent and the

oral decision of the circuit court provide that petitioner is
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entitled to claimdependency exenptions in 2004 for A K and
MK, is it well settled that State courts, by their decisions,

cannot determ ne issues of Federal tax law. See Conm Ssi oner V.

Tower, 327 U. S. 280 (1946); Mller v. Conm ssioner, 114 T.C. 184

(2000) .

It therefore follows that, irrespective of what is contained
in the Judgnent as to petitioner’s right to clai mdependency
exenptions for AK and MK, the lawis clear that a taxpayer is
entitled to a dependency exenption in the taxable year if, and
only if, he or she is in conpliance with section 152. Petitioner
argues that he was in conpliance wth section 152 because
al t hough he could not get Dr. Keene to relinquish her entitlenent
to claimthe deductions by signing the Form 8332, the Judgnent
af fords hi man unequivocal right to claimthe deductions.

I rrespective of whether or not a Form 8332 is signed, he argues,
Dr. Keene signed the Judgnent and, in doing so, unequivocally
agreed to relinquish her right to claimthe exenption at that
tine.

When a custodi al parent releases his or her right to claima
dependency exenption for nore than 1 year, the noncustodi al
parent nust attach the original release of claimto his tax
return for the imedi ate year and attach a copy of the rel ease of
claimto each succeeding return on which he clainms the dependency

exenptions. Chanberlain v. Conm ssioner, T.C Meno. 2007-178.
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Failure to attach a valid Form 8332, or an equivalent witten
decl aration, disqualifies a noncustodial taxpayer fromclaimng a
dependency exenption for his mnor child. Mller v.

Conmi ssi oner, supra at 188-189.

Section 152(e) is clear; it grants the dependency exenption
to a noncustodi al parent only when he attaches a valid Form 8332
or its equivalent to a Federal incone tax return for the taxable
year in which he or she clains the exenption. Form 8332 requires
a taxpayer to agree not to claima dependency exenption and to
furnish: (1) The nanme of the child for whom exenption clains are
rel eased; (2) the years for which the clains are rel eased; (3)
the signature of the custodial parent; (4) the Social Security
nunmber of the custodial parent; (5) the date of the custodi al
parent’s signature; and (6) the nane and the Social Security
nunber of the parent claimng the exenption. Mller v.

Conmi ssi oner, supra at 190.

The parties agree that while petitioner did not attach a
signed Form 8332 to his Federal incone tax return for 2004, he
did attach a copy of the sections of the Marital Settlenent
Agreenent pertaining to that parent who is entitled to claimthe
exenptions as well as the signature page. Petitioner argues that
the conbi nation of the custodial parent’s signature on the

Marital Settlenment Agreenent and the circuit court’s oral
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deci sion should qualify as an equivalent to Form 8332, thus
entitling himto the clai mned dependency exenpti ons.

To properly release a claimto a dependency exenption
deduction, section 152(e) requires a custodial parent to sign a
written declaration that contains an express and unqualified
statenent that the custodial parent will not claimthe dependency

exenption for that year. Bramante v. Conm ssioner, T.C Meno.

2002-228. In this case, the Judgnent specifies that petitioner
woul d be entitled to claimthe dependency exenptions for A K
only if he were in good standing with his child support
obligations, and for MK only in even years where he was also in
good standing with his support obligations.

The Marital Settlenment Agreenent, signed in assent by the
custodi al parent, Dr. Keene, granted petitioner the right to
claimthe deductions if, and only if, he were conpliant with his
support obligations. Dr. Keene's signature on the Marital
Settl ement Agreenent, however, does not necessarily conport that
docunment with an unequi vocal statenent of relinquishnment. In

Bol ti nghouse v. Conm ssioner, T.C Menop. 2003-134, the taxpayers

al so attached to their return a copy of a divorce agreenent,
whi ch was signed by both the custodial and noncustodi al parent.
The agreenent in that case, however, unconditionally granted the

noncust odi al parent the dependency exenption. The Court held

that the divorce agreenent in Boltinghouse v. Conmm Ssioner,
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supra, net all of the requirenents of a witten declaration under
section 152(e)(2) because it conforned in substance to Form 8332.

Unli ke the divorce agreenent in Boltinghouse v.

Commi ssi oner, supra, the Judgnent at issue is conditional; that

is, petitioner is entitled to claimthe exenptions for A K and
MK only if he is current in his child support obligations and,
with respect to MK only, it is an even year. This condition
creates the question of whether or not petitioner would be
entitled to claimthe dependency exenptions dependi ng upon his
conpliance with his support obligations. This condition suggests
that petitioner’s conpliance with his support obligations may
change fromyear to year, such that petitioner’s entitlenment to
t he dependency exenption for A.K and MK (in even years) is
subj ect to change each year. As such, the order does not conform
in substance to Form 8332 because it fails to state with
specificity the applicable tax year or years for which petitioner
is entitled to claimthe exenptions. Therefore, we find that the
Judgnent does not constitute a witten declaration under section
152(e)(2).

Wth respect to the child tax credits petitioner clainmed for
A K. and MK for taxable year 2004, section 24(a) authorizes a
child tax credit with respect to each qualifying child of the
taxpayer. The term*®“qualifying child” is defined in section

24(c). A *“qualifying child” means an individual with respect to
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whom t he taxpayer is allowed a deduction under section 151, who
has not attained the age of 17 as of the close of the taxable
year, and who bears a relationship to the taxpayer as prescribed
by section 32(c)(3)(B). Sec. 24(c)(1).

Since petitioner was not allowed a deduction with respect to
either AAK. or MK wunder sections 151 and 152, it follows that,
for the year in issue, neither AK nor MK 1is a qualifying
child. Consequently, irrespective of |anguage in the Judgnent to
the contrary, petitioner is not entitled to claima child tax
credit for either AK or MK in 2004.

Finally, petitioner asks us to disregard the foregoing |egal
anal ysis and respondent’s determnation, in the light of facts
that show his ex-wife’'s failure to conply with the provisions of
the Judgnent. Wile there is no doubt in our mnd that Dr. Keene
failed to sign the Form 8332 when requested to do so, and that
petitioner was in conpliance with the terns of the Judgnent for
t axabl e year 2004 (thus entitling himto enforce those provisions
of the Marital Settlenent Agreement with respect to the
entitlement for the dependency exenption) the Tax Court is not a
court of equity, and we cannot intervene in matters beyond our

jurisdiction. Scarangella v. Conmm ssioner, T.C Menp. 1969-13,

affd. per curiam418 F.2d 228 (3d Cr. 1969). Accordingly,

respondent’s determination in this matter is sustai ned.
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for

Deci sion will

be entered

r espondent .




